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REVI EW of a decision of the Court of Appeals. Affirnmed as

nmodi fi ed.

11 JON P. WLCOX, J. This is a review of a published

decision of the court of appeals, State v. Ferron, 214 Ws. 2d

268, 570 N.wW2d 883 (Ct. App. 1997), which reversed a judgnent of
the Crcuit Court for Brown County, Peter J. Naze, Judge. The
circuit court denied the defendant Vance Ferron's (Ferron)
request to strike a juror for cause after the challenged juror
said he "would certainly try" and "probably" could set aside his
opinion that a crimnally accused defendant who was truly
i nnocent would take the stand and testify on his or her own
behal f.

12 There are three issues before us on review. First, we
consider the standard of review which appellate courts should
enploy wupon review of a circuit court determnation that a
prospective juror can be inpartial. Second, we apply that

standard to the facts of this case to determ ne whether the
1
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circuit court commtted an error of law by failing to strike the
chal | enged juror for cause. Finally, we reply to the State's

invitation to overrule our recent decision in State v. Ranps, 211

Ws. 2d 12, 564 N.W2d 328 (1997).

13 Contrary to the court of appeals' decision, we hold
that the appellate courts should overturn a circuit court's
determ nation that a prospective juror can be inpartial only
where the juror's bias is manifest. A juror's bias can
appropriately be |abeled as "manifest" whenever: (1) the record
does not support a finding that the prospective juror is a
reasonable person who is sincerely willing to put aside an
opi nion or prior know edge; or (2) the record does not support a
finding that a reasonable person in the juror's position could
set aside the opinion or prior know edge.

14 Applying this standard to the facts of this case, we
conclude that the record does not support a finding that the
prospective juror at issue was a reasonable person who was
sincerely willing to put aside his opinion or bias. Accordingly,
we hold that Ferron was deprived of his statutorily defined right
to due process of |aw when he was conpelled to use one of his
perenptory chal |l enges, as provided by Ws. Stat. 8§ 972.03 (1993-

94),' to correct the circuit court's error.

L' Al future statutory references are to the 1993-94 version
unl ess ot herw se not ed.

W sconsin Stat. 8 972.03 provides in pertinent part:
972.03 Perenptory chall enges. Each side is entitled

to only 4 perenptory challenges except as otherw se
provided in this section. . . . If there is nore than
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15 Because we discern no sound reason either in |aw or
public policy to do so, we also decline the State's invitation to

overrule our decision in Ranos. Therefore, we nodify the

deci sion of the court of appeals and, as nodified, we affirmthat
deci si on.

16 The rel evant facts are not in dispute. On Novenber 21,
1995, the State of Wsconsin (State) filed a crimnal conplaint
charging Ferron and a codefendant, Tinothy Nelson (Nelson), wth
party to the crinme of burglary, in violation of Ws. Stat.
88 943.10(1)(a) and 939. 05. The case was later set for jury
trial, where Ferron and Nelson were to be tried as codefendants.

On March 26, 1996, the voir dire exam nation began.

17 The circuit court posed the first questions to the jury
panel. Follow ng these prelimnary queries, Christopher Froelich
(Froelich), counsel for Ferron, asked a series of questions to
determ ne whether the prospective jurors could serve inpartially.

Attorney Froelich's questions were followed by the remarks and
inquiries of codefendant Nelson's counsel, WIliam Fitzgerald
(Fitzgeral d). The voir dire examnation by Fitzgerald produced
the following exchange between the court, Fitzgerald, and
prospective jurors Janmes Metzler (Metzler) and MC dark

(dark):?

one defendant, the court shall divide the chall enges as

equally as practicable anong them and iif their

defenses are adverse and the court is satisfied that

the protection of their rights so requires, the court

may al l ow t he defendants additional chall enges. oo

2 These exchanges during the voir dire exam nation appear in
the transcript of proceedings dated March 26, 1996. See Record
on Appeal 39 (Jury Trial March 26-27, 1996).
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MR, FI TZGERALD: .. . I'"m going to argue that the
State hasn't provided proof beyond a reasonabl e doubt
that M. Nelson is guilty of anything.

Now, keeping that in mnd, | may instruct M. Nelson
that | don't think that he has to take the wtness
stand. And what | wonder is would any of you think to
yourself, well, you're saying the State's case is
| ousy, but you didn't even have your guy testify so
what does that nmake your case? Yes, M. Mtzler.

JUROR JAMES METZLER: Well, if your client is innocent,
why woul dn't he take the stand?

MR,  FI TZGERALD: Becauses [sic] the constitution
doesn't say he has to.

JUROR JAMES METZLER Well, if he's innocent, why
woul dn’t he go up there and tell us he's innocent?

MR FI TZGERALD: Well, wthout getting into a |long
exchange about the constitutional rights that we all
have, | can only tell you that the Court wll instruct

you that a defendant has the absolute right to decline
to talk to the jury, to talk to the police, to talk to
peopl e investigating the crinme, and that it m ght be ny
advice to himhe need not take the stand. And is your
questioning an indication that you would hold that
agai nst hi nf?

JUROR JAMES METZLER | think | may.

MR. FI TZGERALD: You think you nmay.

THE COURT: Ladies and gentlenen, here's the
i nstruction. A defendant in a crimnal case has the
absolute constitutional right not to testify. The

defendant's decision not to testify nmust not be
considered by you in any way and nust not influence
your verdict in any manner. | s there anyone here who
cannot follow or would not follow that instruction?

JUROR M C. CLARK: | would wonder, |ike he said, why,
you know, if he had nothing to hide?

THE COURT: | under st and.

JUROR M C. CLARK: Wiy he would do that? .
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THE COURT: Al right. Let's get back to the question

of the defendant not testifying. |[I'll read it again.
A defendant in a crimnal case has the absolute
constitutional right not to testify. A defendant's

decision not to testify nust not be considered by you
in any way and nust not influence your verdict in any
manner .

And | think M. Mtzler's reaction is a common
reaction. You can't deny that but that's not the |aw.

That may be the reaction you cone into the courtroom
[wth], but as | said before, we have to set aside
t hose personal beliefs or opinions that we have that
conflict with the law that |I'm going to give you. The
gquestion is, is there any one of you who cannot foll ow
the law that |1've just read to you?

JUROR JAMES METZLER Vell, I would have a hard tinme
believing that he was innocent if he didn't take the
stand and tell me he wasn't [sic] innocent. That's

just ny own belief.

THE COURT: Well, | wunderstand that, sir. And I said
you're certainly entitled to that belief, and you're
not the only person with that belief. But the United
States Constitution and the Constitution of the State
of Wsconsin give every person the right not to testify
and the right that [sic] cannot be held against themif
they choose not to do so. That's a right that you
have, that | have, everybody has, including the
defendants. So we have to honor that right.

The question is your opinion so strong or your belief
so strong you're not wlling to set those aside for the
purpose of this case and follow the law that |'ve given
you?

JUROR JAMES METZLER: Well, | would certainly try to
set it aside.

THE COURT: Mss d ark?

JUROR MC. CLARK: | would try to set it aside, but I'm
not sure | could conpletely set that aside if that
would be in the back of ny mnd that they didn't take
t he stand. That woul d be kind of back there know ng

that, you knowd
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THE COURT: Well, obviously, if you're in there and the
person hasn't taken the stand, we can't nake you draw a
bl ank.

JUROR M C. CLARK: Right.

THE COURT: The thing you have to do is not use that
agai nst the defendant. You have to decide the case on
the evidence as it conmes out in the courtroom not
things that didn't happen. That's the point. Can you
do did [sic] that?

JUROR M C. CLARK: I'mnot so sure | could.

THE COURT: M. Metzler, can you?

JUROR JAMES METZLER:  Probably.

THE COURT: You don't think you could, Mss O ark?

JUROR M C. CLARK: | certainly would try, but it would
be, you know, | guess still it would always be there.
| would try.

THE COURT: Counsel ?

MR FI TZGERALD: Well, | guess | feel we're getting | ow
on jurors, but I would nove to relieve M. Metzler and
M ss d ark.

THE COURT: ['"'m not renoving M. Metzler. He said he
could do this. |1'mconcerned about Mss Cd ark.

18 The <circuit court continued to question Cdark to
determine if she could set aside her feelings. Wen dark
ultimately stated that she "would have a hard tinme that they
didn't testify," the court excused her and proceeded with the
voir dire exam nation accordingly. Foll owi ng the exam nation,
Ferron used one of his two perenptory strikes to renove Metzler
fromthe jury panel. See Ws. Stat. § 972.03 (limting Ferron's
challenges to 2 in this case).

19 On March 27, 1996, Ferron was convicted of party to the

crime of burglary. On appeal, Ferron argued that the circuit
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court committed reversible error when it refused to strike
Met zl er for <cause, because Metzler exhibited a bias against
defendants who decline to testify. According to Ferron, the
circuit court's action conpelled him to exercise one of his
statutorily granted perenptory challenges to correct the court's
error, thereby depriving him of his right to due process under
state | aw The State asserted that Metzler did not exhibit a
mani fest bias, and that the circuit court's determ nation should
t heref ore be uphel d.

110 The <court of appeals held that the circuit court
erroneously exercised its discretion by failing to strike Metzler
for cause because his answers revealed that he was not

indifferent as required by Ws. Stat. § 805.08(1).% See Ferron

214 Ws. 2d at 276. The court of appeals also held that the

circuit court failed to follow the directive in Nyberg v. State,

75 Ws. 2d 400, 249 N.wW2d 524 (1977), that a notion to strike a
juror for cause nust be granted whenever the court reasonably
suspects that circunstances outside the evidence will influence
the juror. See id. Because these errors conpelled Ferron to use

one of his perenptory strikes to correct the circuit court's

8 Wsconsin Stat. § 805.08(1) provides in pertinent part:

805.08 Jurors. (1) QUALIFICATIONS, EXAM NATION. The court
shall exam ne on oath each person who is called as a
juror to discover whether the juror is related by bl ood
or marriage to any party or to any attorney appearing
in the case, or has any financial interest in the case,
or has expressed or formed any opinion, or is aware of
any bias or prejudice in the case. If a juror is not
indifferent in the case, the juror shall be excused.
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error, the court of appeals held that Ferron's right to due
process had been violated, reversed the circuit court's judgnent,
and remanded for a new trial in accordance wth Ranps, 211
Ws. 2d 12.

11 On Decenber 16, 1997, this court granted the State's
petition for review Wth substantial nodifications to its
reasoni ng, we now affirmthe court of appeals' decision.

l.

112 We first consider the standard of review which
appel late courts should enploy upon review of a circuit court
determ nation that a prospective juror can be inpartial. The
parties agree that "[t]he question of whether a prospective juror
is biased and should be dismssed fromthe jury panel for cause
is a matter of the circuit court's discretion.” Ranmpos, 211

Ws. 2d at 15 (quoting State v. CGesch, 167 Ws. 2d 660, 666, 482

N.W2d 99 (1992)). They disagree, however, as to the appropriate
standard to be enployed upon review of the circuit court's
di scretionary decision. A determnation of the appropriate
standard of review is a question of [|aw Therefore we review
this question independently and wi thout deference to the decision

of the court of appeals. See Wss v. Albee, 193 Ws. 2d 101,

109, 532 N.W2d 444 (1995).

13 As nentioned, the court of appeals concluded that the
circuit court's failure to strike Metzler for cause constituted
reversible error for two reasons. First, the court concluded
that "[t]he trial court erroneously exercised its discretion by

failing to follow the directive in 8 805.08(1), STATS., to excuse
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a juror who is not indifferent . . . ." Ferron, 214 Ws. 2d at
276. Although the parties disagree as to the court of appeals’
ultimate conclusion on this matter, they do not di sagree over the
court of appeals’' use of Ws. Stat. 8§ 805.08(1) to reach that
resul t.

14 The court of appeals also held that the circuit court's
failure to follow "the Nyberg requirenent that a notion to renove
for cause be granted when the court reasonably suspects that
ci rcunstances outside the evidence wll influence the juror,"
id., constituted reversible error. It is the court of appeals’
reliance upon Nyberg, 75 Ws. 2d 400, which serves as the primary
catalyst to the parties' argunents before this court.

15 According to the State, the "reasonable suspicion”
| anguage set forth in Nyberg, 75 Ws. 2d at 404, is dictum The

appropriate standard of review is set forth in State v. Louis,

156 Ws. 2d 470, 457 N.W2d 484 (1990), which indicates that an
appel late court nmay overturn the circuit court's denial of such
notions only when the juror's bias is "manifest."

16 Ferron disagrees, and concludes that appellate courts
must undertake a two-step anal ysis upon review of determ nations
of juror inpartiality. According to Ferron, the party seeking to
overturn the circuit court's determ nation nust establish: (1)
that the chall enged juror exhibited a manifest bias in accordance
wth Louis; and (2) that the record evidences grounds to
reasonably suspect that the juror could not set the bias aside in
accordance with Nyberg. Ferron contends that this case invol ves

only the second issue: whether Metzler could set aside his



No. 96-3425

admtted bias against defendants who choose not to testify.
Therefore, Ferron asserts that the court of appeals applied the
proper standard of reviewdsone of "reasonabl e suspicion."

117 For the reasons set forth below, we agree with the
State and therefore reject Ferron's interpretation of the case
I aw. We begin by exam ning the "reasonabl e suspicion" |anguage
upon which Ferron relies.

A

118 In Nyberg, the defendant argued on appeal from his
conviction of delivery of a controlled substance that the circuit
court erroneously exercised its discretion by not striking three
jurors for cause because of bias shown at the voir dire

exam nation. See Nyberg, 75 Ws. 2d at 402-403. The court noted

first that to require dism ssal of a prospective juror for cause,
there must be nore than a suggestion of partiality%the
appropriate question for a panel nmenber is whether the
prospective juror believes that he or she can decide the case
fairly on the evidence. See id. at 404 (citations omtted).

119 The Nyberg court went on to state that "[a] trial court
must honor challenges for cause whenever it may reasonably
suspect that circunstances outside the evidence may create bias
or appearance of bias." Id. at 404 (enphasis added) (citing
Nol an v. Venus Mdtors, Inc., 64 Ws. 2d 215, 223, 218 N.W2d 507

(1974)). Because the "[p]anel nmenbers were dism ssed
because they believed they could not decide the case fairly on
the evidence,”" the Nyberg court wupheld the circuit court's

discretionary act. See id. at 405.

10
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20 The "reasonabl e suspicion” |anguage upon which Ferron

relies finds its roots in Kanzenbach v. S.C. Johnson & Son, |nc.

273 Ws. 621, 79 N.W2d 249 (1956).* In Kanzenbach, we stated:

The trial judge has a wide discretion in determning
the qualifications of the jurors. He was satisfied
that these jurors were conpetent and fair. W cannot
hold that in these instances his rulings abused a sound
di scretion nor does the verdict lead us to a suspicion
that prejudice towards the defendants on the part of

any juror actually existed. However, because it
preserves the appearance as well as the reality of an
inpartial trial, it is a good rule for the trial judge

to honor challenges for cause whenever he may
reasonably suspect that «circunstances outside the
evidence may create bias or an appearance of bias on
the part of the challenged juror.

Id. at 626-27 (enphasis added).

121 Thus, a review of our case |law reveals that the Nyberg
| anguage upon which Ferron relies underwent the follow ng
met anor phosis: it began as "a good rule" for circuit court judges
to follow, see id., evolved into a principle which "shoul d" be

foll owed, see Nolan, 64 Ws. 2d at 223, and ultimately took the

“* As nmentioned, the Nyberg court actually cited Nolan for
the proposition that courts nust honor challenges for cause when

they have a reasonable suspicion of juror bias. In turn,
however, Nolan cited Kanzenbach as the source of the |anguage and
stated the language itself somewhat differently. See Nolan v.

Venus Mdtors, Inc., 64 Ws. 2d 215, 223, 218 N.W2d 507 (1974)
(stating that the circuit court "should" honor challenges for
cause upon a reasonabl e suspicion of juror bias).

It is also worth noting that Nolan explicitly rejected the
argunent that a party's reasonable suspicion that a juror is or
may be partial conpels a circuit court to strike that juror for
cause. See id. at 221-22. Al though this conclusion weakens
Ferron's position in this case, it admttedly does not address
Ferron's precise argunent: that a court's reasonabl e suspicion of
juror bias conpels the court to strike that juror for cause.

11



No. 96-3425

shape of an affirmative and mandatory command to circuit court

judges in this state. See Nyberg, 75 Ws. 2d at 404.°

22 Today we send the "reasonabl e suspicion"” |anguage back
toits place of origin. 1In so doing, we are mndful that this is
not the first time that the Nyberg | anguage has been enpl oyed by
[itigants seeki ng to overturn determ nati ons of j uror

inpartiality. See, e.g., Booker v. Israel, 566 F. Supp. 868, 869

(E.D. Ws. 1983); State v. Gesch, 163 Ws. 2d 993, 996-97, 473

N.W2d 152 (Ct. App. 1991), rev'd 167 Ws. 2d 660, 482 N. W 2d 99
(1992) .

123 As we have done in the past, see, e.g., Kanzenbach, 273

Ws. at 627, we caution and encourage the circuit courts to
strike prospective jurors for cause when the circuit courts
"reasonably suspect"” that juror bias exists. Qur recommendation
does not require, however, that an appellate court overturn the
circuit court's assessnment of a prospective juror's inpartiality
whenever the appellate record presents a reasonable suspicion
that circunstances outside the evidence will influence the juror.

See, e.g., Gesch, 163 Ws. 2d at 997 ("Nyberg does not conpel

the creation of broad, general rules."). To demand conpliance
wth such a rigid standard would be to undermne the circuit

court's discretion during voir dire exam nations.

> Even this final interpretation of Nyberg's |anguage may be
unwar r ant ed. W note that the sentence followi ng the disputed
Nyberg | anguage referred to the |anguage as a "guideline." See
Nyberg v. State, 75 Ws. 2d 400, 405, 249 N.W2d 524 (1977).

12



No. 96-3425

24 Because the Nyberg court inappropriately expanded our
prior jurisprudence, that portion of the opinion which states
that "[a] trial court must honor chall enges for cause whenever it
may reasonably suspect that circunstances outside the evidence
may create bias or appearance of bias," see Nyberg, 75 Ws. 2d at
404, is hereby overruled.?® W now proceed to elucidate the
proper standard of review

B.

125 1t is a well-settled principle of law in this state
that a determnation by a circuit court that a prospective juror
can be inpartial should be overturned only where the prospective

juror's bias is "manifest." See, e.g., State v. Messelt, 185

Ws. 2d 254, 269, 518 N W2d 232 (1994); Louis, 156 Ws. 2d at
478-79; Hanmm Il v. State, 89 Ws. 2d 404, 416, 278 N w2d 821

(1979); State v. Delgado, 215 Ws. 2d 16, 25, 572 Nw2d 479 (C

App. 1997).
26 The United States Suprene Court has frequently ruled to

the sanme effect. See, e.g., Patton v. Yount, 467 U.S. 1025

1031-32 (1984): Irvin v. Dowd, 366 U S. 717, 723-24 (1961); Hol't

® Because Nolan nmerely suggested that circuit courts
"shoul d* follow the reasonabl e suspicion guideline, we adhere to
that decision. See Nolan, 64 Ws. 2d at 223.

Ferron also argues that State v. Traylor, 170 Ws. 2d 393,
489 N.W2d 626 (Ct. App. 1992) involved the specific issue in

this case¥%whether an admttedly biased juror can set aside that
bi as¥%and enpl oyed the "reasonable suspicion" standard in doing

Sso. W di sagree. Trayl or involved assertions of ineffective
assistance of counsel for failing to nove to strike certain
jurors for cause. See id. at 397-401. It fails to nention, nuch

| ess apply, a "reasonabl e suspicion"” standard.

13
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v. United States, 218 U S. 245, 248 (1910); Ex Parte Spies, 123

U S 131, 179-80 (1887); Reynolds v. United States, 98 U S. 145,

155-57 (1878).

27 We see no reason to depart fromthis accepted standard
of review.” The requirement that juror bias or circuit court
error be "manifest" before it is overturned is appropriate
because the circuit court has the opportunity to observe the
prospective juror's attitude and di sposition during the voir dire
exam nation. To the contrary, the appellate courts which attenpt
to make their own assessnents of a prospective juror's
inpartiality nmust do so from the cold, typewitten words of an

appel l ate record. See Reynolds, 98 U S. at 156-57 ("[T] he manner

of the juror while testifying is oftentinmes nore indicative of
the real character of his opinion than his words. That is seen
bel ow, but cannot always be spread upon the record."). As we
have stated, adoption of the "reasonable suspicion” standard
advocated by Ferron would do away with the circuit court's broad
discretion in this area of |aw
C.

128 We acknow edge that "[i]npartiality is not a technica
concepti on. It is a state of m nd. For the ascertai nnent of
this nment al attitude of appropriate i ndi fference, t he

Constitution lays down no particular tests and procedure is not

" Contrary to Ferron's assertions, the determination of
juror inpartiality does not require a two-step approach. A
juror's ability to set aside his or her bias is, as the State
contends, "part and parcel"” of the manifest bias inquiry.

14
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chained to any ancient and artificial fornmula.” United States v.

Wod, 299 U S 123, 145-46 (1936). Neverthel ess, we are
persuaded to further clarify the manifest bias standard because
we recognize that our recent decision in Ranpbs conpels the
circuit courts to nore carefully scrutinize challenges for cause.

See generally Ranps, 211 Ws. 2d 12 (holding that the use of a

perenptory challenge to correct a circuit court's error of |aw
for failure to strike a juror for cause is adequate grounds for
reversal).

129 Accordingly, we hold that a prospective juror's bias is
"mani fest” whenever a review of the record: (1) does not support
a finding that the prospective juror is a reasonable person who
is sincerely willing to put aside an opinion or prior know edge;
or (2) does not support a finding that a reasonable person in the
juror's position could set aside the opinion or prior know edge.

130 Adopting this approach serves two purposes. Wth a
focus on prospective jurors' subjective willingness to set aside
their biases, the first prong of this approach accounts for the
circuit court's superior position to assess the denmeanor and
di sposition of prospective jurors. The second prong allows the
appellate courts to determne whether wunder the particular
circunstances surrounding the voir dire exam nation, no
reasonable juror could put aside the bias or opinion which is

revealed by the record. See, e.g., Gesch, 167 Ws. 2d at 667

(concluding that prospective jurors who are related to a state
Wi tness by blood or marriage to the third degree nust be struck

fromthe jury panel on the basis of inplied bias).

15
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.
131 Having clarified the appropriate standard to be
enpl oyed upon review of a circuit court's determnation that a
prospective juror can be inpartial, we apply that standard to the
facts of this case. As we have stated, "[t]he question of
whet her a prospective juror is biased and should be dism ssed

fromthe jury panel for cause is a matter of the circuit court's

discretion." Ranpbs, 211 Ws. 2d at 15 (citation omtted). "This
court will find an erroneous exercise of discretion if a circuit
court's discretionary decision is based on an error of law." 1d.
at 16.

132 In Wsconsin, a juror who "has expressed or forned any
opinion, or is aware of any bias or prejudice in the case" nust
be struck fromthe panel for cause. Ws. Stat. 8§ 805.08(1). "If

a juror is not indifferent in the case, the juror shall be

excused." 1d. W have previously stated that "[e]ven the
appearance of bias should be avoided." Louis, 156 Ws. 2d at
478.

133 In this case, a review of the relevant dial ogue between
the court, counsel for the defendants, and the prospective jurors
will illustrate that the circuit court commtted an error of |aw
by failing to strike Metzler for cause.

134 The relevant voir dire examnation in this case began

with Attorney Fitzgerald s questions regarding possible bias

based on the defendant's choice not to testify. Met zl er
responded, "Well, if your client is innocent, why wouldn't he
take the stand?" In reply, Fitzgerald informed Metzler of a

16
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crimnal defendant's constitutional right to elect not to
testify.

135 Apparently unpersuaded, Mtzler again asked, "Well, if
he's innocent, why wouldn't he go up there and tell wus he's
innocent?" This answer led Fitzgerald to offer a nore detailed
explanation of a crimnal defendant's right to decline to testify
on his own behalf. Wen asked again whether Metzler would hold
hi s bias against Ferron, Mtzler responded, "I think | may."

136 At this point, the court stepped in to inform the
prospective jurors of a crimnal defendant's  "absol ute
constitutional right not to testify" which "nust not be
considered by you in any way and nust not influence your verdict
in any manner." Followng a brief exchange with prospective
juror MC. dark, the court instructed the jury panel on the |aw
a second tine.

137 Despite the court's detailed instructions, Mtzler
continued to express his belief that crimnal defendants who
elect not to testify on their own behalf are gquilty of
wrongdoi ng. He added, "Well, | would have a hard tinme believing
that he was innocent if he didn't take the stand and tell nme he
wasn't [sic] innocent. That's just ny own belief.”

138 Although Metzler later stated that he "would certainly
try to set [his bias] aside,” the record indicates that the
circuit court was not satisfied with this answer, and continued
to question Metzler regarding his ability to serve as an
inpartial juror. Metzler's final response indicated that he

"[p] robably" could set his bias aside.

17



No. 96-3425

139 In all, the discussion regarding Ferron's Fifth
Amendnent right to be free from self-incrimnation produced four
pages of dialogue in the record, which included two instructions
on the law from defense counsel and four instructions from the
court. Yet in the end, the nost the circuit court was able to
ascertain as to Metzler's willingness to set aside his obvious
bi as agai nst defendants who choose not to testify on their own
behal f was "[p]robably."

40 We enphasi ze that questions as to a prospective juror's
sincere wllingness to set aside bias should be largely left to
the circuit court's discretion. There are no magi cal words that
need be spoken by the prospective juror, and the juror need not
affirmatively state that he or she can "definitely" set the bias
aside. Suffice it to say that wi thout the appropriate follow up
questions by the <circuit court, a juror's final word of
"probably” is insufficient to indicate a sincere willingness to
set aside his or her bias against parties who choose to exercise
their constitutional rights.?®

141 Indeed, that Metzler's explicit bias was hinged upon
Ferron's Fifth Amendnent right to be free fromself-incrimnation
is of considerable inportance in this case. As the United States
Suprenme Court has stated, the Fifth Amendnent privil ege against

conpul sory self-incrimnation

8 For exanple, an appropriate followup question in these
i nstances would be, "WII you follow the |aw?" If the juror
gives an answer which indicates a |less-than sincere wllingness
to put aside all biases and apply the law in that particular
case, that juror nust be struck fromthe panel for cause.

18
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reflects a conplex of our fundanental values and
aspirations, and marks an inportant advance in the

devel opment of our liberty. It can be asserted in any
pr oceedi ng, civil or crimnal, admnistrative or
j udici al, i nvestigatory or adj udi catory, and it

protects against any disclosures which the wtness
reasonably believes <could be wused in a crimnal
prosecution or could lead to other evidence that m ght
be so used. This Court has been zeal ous to safeguard
t he val ues which underlie the privilege.

Kastigar v. United States, 406 U S. 441, 444-45 (1972) (footnotes

omtted). Although we do not decide the issue, our decision in
this case may have been different3given the sane record¥had
Metzl er exhibited a bias which did not conflict with such an

essential constitutional right.?®

° The dissents by Justice Geske and Justice Bradley both
stress the inportance of this case and forcefully contend that we
have renoved the discretion of the trial judges in this state.
See generally Justice Geske's dissent; Justice Bradley's dissent.

We di sagree, and enphasize that the circuit courts retain w de
discretion in this area of |aw The prospective juror's
responses in this case were sinply insufficient to indicate a
sincere willingness to abide by the United States Constitution in
deciding Ferron's fate.

To this sane end, both dissents argue that we give the
circuit courts no guidance as to what wll be deened sufficient
responses by prospective jurors during voir dire exam nations.
See Justice Geske's dissent at 2 ("The majority gives no guidance
to trial judges as to where their discretion ends."); Justice
Bradley's dissent at 5 ("The mmjority opinion |eaves circuit
courts and appellate courts with no guidance as they venture to
guess what this majority will deemsufficient in future cases.").

In doing so, the dissents are internally inconsistent.

Adopting a standard in this case, or giving extensive
"guidance" to the circuit courts wuld do away wth their
di scretion%a result which the dissents enphatically disavow. W
decline to set forth a definitive test which draws the |ine
bet ween those answers which are acceptable and those which are
not because, quite frankly, there is no such test.

19
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142 During voir dire examnations, the circuit courts are
advised to establish a thorough record which sets forth the
court's rationale for denying a notion to strike a juror for
cause. The circuit courts are also advised to err on the side of
striking prospective jurors who appear to be biased, even if the
appellate court would not reverse their determ nations of

inpartiality. See, e.g., Kanzenbach, 273 Ws. at 627. Such

action wll avoid the appearance of bias, and may save judicia
time and resources in the long run.

143 We pause to note the inherent difficulties with voir
dire examnations. |In attenpting to ascertain the sincerity of a
prospective juror's wllingness to set aside an opinion, bias or
prior know edge, circuit courts should refrain from badgering the
prospective juror, or fromgiving the appearance that it is doing

so. 10

Even the appearance of such assertiveness by the court is
likely to alter the deneanor, inflection and answers which that
particul ar panel nenber, and others around him or her, may give
to voir dire questions.

44 Because Metzler's lack of sincere willingness to set
aside his bias illustrates that he was not "indifferent in the
case" as required by Ws. Stat. 8§ 805.08(1), we conclude that the
circuit court commtted an error of |aw, and thereby erroneously

exercised its discretion, in denying the notion to strike Metzler

for cause. See, e.g., State v. Zurfluh, 134 Ws. 2d 436, 439

0 W enphasize that there is no evidence in this record to
suggest that the circuit court engaged in such conduct.

20
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397 NW2d 154 (C. App. 1986) (holding that the circuit court's
failure to follow statutory direction constitutes an error of
law, and an erroneous exercise of discretion). Bef ore
determning the appropriate renedy for such an error of l|law, we
first address the State's request to overrule our recent decision

i n Ranos.

[T,

145 In Ranpbs, we held that the wuse of a perenptory
chall enge to correct a circuit court error for failure to strike
a juror for cause is adequate grounds for reversal because it
arbitrarily deprives the defendant of a statutorily granted
right. See Ranpbs, 211 Ws. 2d at 24-25. For various reasons
whi ch we need not examne in detail, the State asks this court to
"reconsider"” that decision. W decline to do so.

46 Put sinply, the ink has yet to dry on our decision in
Ranps. Were we to overrule Ranpbs, we find it no great |eap of
faith to suggest that public confidence in the judiciary would be
di m ni shed. Moreover, both parties in this case appear to agree
t hat bench and bar alike have attenpted to famliarize thensel ves
w th Ranpbs, and have taken steps to conply with its holding. In
a society which depends upon the rule of law, reliance upon
judicial decisionmaking forns the centerpiece of our |egal
cul ture.

147 As the United States Suprene Court has stated, "[s]tare
decisis is the preferred course because it pronotes the
evenhanded, predictable, and consistent developnent of |[egal

pri nci pl es, fosters reliance on judicial deci si ons, and

21
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contributes to the actual and perceived integrity of the judicial

process."” Payne v. Tennessee, 501 U.S. 808, 827 (1991).

148 "[Alny departure from the doctrine of stare decisis

demands special justification.” Arizona v. Runsey, 467 U S. 203,
212 (1984). The State provides no "special" or conpelling
justification to overturn our decision. Instead, it repeats much

of the argunent it presented in Ranbs, and even asks the court to

reconsider the rationale set forth in the Ranos di ssent.

149 The path upon which the State would have us travel is
uncertain and precarious. By adhering to our decision in Ranps,
we choose a path which may not always lead to infallible results,
but which certainly provides nore stable and predictable footing
for the future.

V.

50 Because Ferron was conpelled to wuse one of his
statutorily granted perenptory challenges to correct the circuit
court's error of law, his conviction nust be reversed, and the
cause remanded for a new trial in accordance with our decision in
Ranps, 211 Ws. 2d 12. Therefore, the decision of the court of
appeals is nodified as to its use of an inappropriate standard of
review, and as nodified, the decision is affirned.

By the Court.—JFhe decision of the court of appeals is

nodi fi ed, and as nodified, affirned.

22
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151 WLLIAM A BABLITCH, J. (concurring). | join the
majority opinion, and wite only to answer the dissenting
opi nions of Justice Geske and Justice Bradl ey.

52 Both dissents take the position that the response of
juror Metzler of “probably” was good enough. It was not good
enough when taken in context.

153 The issue to which the juror was asked to respond was
whet her he would afford the defendant the rights due him under
the Fifth Amendnent to the U S. Constitution. Thus, his answer
was, in reality, “I probably will grant the defendant his rights
under the Fifth Arendnent.” That is not the juror’s choice. He

nmust afford the defendant his rights under the Constitution. He

either will or he won't, not “probably;” that term connotes the
potential that he will not.

154 Further exacerbating the issue is that the juror’s
response did not appear in a vacuum Hi s response of “probably”
cane only after a nunber of colloquies between counsel for the
defendant, the circuit court, and the juror. These col |l oqui es

are well docunented in the majority opinion, but they include

statenents from juror Metzler such as “ Well, if your client is
i nnocent, why wouldn’'t he take the stand?’; “Well, if he's
i nnocent, why wouldn't he go up there and tell us he's
innocent?”; “I think | my.” (in response to a question of

whet her he would hold the defendant’'s failure to take the stand
agai nst the defendant); “Well, | would have a hard tine believing

that he was innocent if he didn't take the stand and tell ne he
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wasn’t [sic] innocent.”; “Well, | would certainly try to set it
aside.”; and then, “Probably.”

55 The <circuit court, at the conclusion of all this,

st at ed: “I"'m not renoving M. Metzler. He said he could do
this.” The court, respectfully, was in error. M. Metzler did
not say he could do this. He said, “Probably.” Follow ng what

preceded this, it was not good enough.

156 We are not here dealing with whether a juror can accept
the court’s instructions on sone nundane area of the law. W are
dealing wth fundanental rights. The mpjority’s conclusion is
absol utely correct.

157 1 am authorized to state that Justice Donald W

Steinnetz and Justice N. Patrick Crooks join this concurrence.
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158 JANINE P. GESKE, J. (D ssenting). | join Part | of
Justice Bradley's dissent. | wite separately to express ny deep
concern that the mpjority has substantially and inappropriately
restricted the circuit court's discretion during the voir dire
process. In alnost every serious felony case, honest prospective
jurors express concerns about the heinous factual allegations,
the presunption of innocence, a prior record, other acts
testinony, a defendant's option not to testify, evaluating a
police officer's testinony in the sane nmanner as other w tnesses,
or the victimzation of a child, elderly or disabled person. W
encourage trial judges to explore those fears, biases, and
natural reactions with the nenbers of the prospective jury panel.

Few peopl e can honestly tell the court that they are bothered by
sone of these factors in the case and then absolutely, wthout
equi vocation, reassure the judge that they are certain they can
di sregard their concerns. Most honest people can only conmt
that they will do their best to be fair. The trial judge nust
then, based upon his or her own assessnent of that person's
sincerity and ability to be fair, decide whether that person is
qualified to sit on that particul ar case.

159 Judge Naze conducted just such a discussion and

assessnent here. He concl uded, based upon what he heard and
observed, that the juror could be fair. The majority disagrees
with Judge Naze's assessnent. I nstead, the mmjority concludes

that M. Metzler, whom none of us on this court ever heard or
observed, maintained a manifest bias and could not be a fair

juror. Exchanges I|ike the one between Judge Naze and juror
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Met zl er occur in Wsconsin courtroons every day. Trial judges,
in both civil and crimnal cases, routinely nake the type of
assessnment that Judge Naze did here. \Wether any of us on this
court may have made the sane discretionary call as Judge Naze is
not relevant to our discussion. That judgnent call belonged to
the trial judge in the courtroom and not to us in the suprene
court conference roomreadi ng bare words on a transcript.

60 In this opinion the majority has, in effect, told the
circuit courts that appellate courts are in a better position to
make this judgnent call. The majority gives no guidance to trial
judges as to where their discretion ends. Because of this
decision, the court of appeals nust now assune the new task of
| ooking at the answers of prospective jurors on cases which have
already been tried, to reach an appellate court assessnent of
whet her a juror should have been struck for cause. This court
shoul d have left that discretion where it belongs%in the hands

of the trial judges.
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161 ANN WALSH BRADLEY, J. (Dissenting).

What | want to stress is the inportance of this case.
| think that this is the nost inportant case that |

have ever had. | haven't been a | awer forever, about
15 years at this, but this is by far the nost inportant
case |'ve ever had. This case affects not only
crimnal cases, but it affects civil cases. We're

tal king about the finality of verdicts.

62 As noted by the assistant attorney general at oral
argunent, the inportant issue in this case affects the finality
of verdicts. |In addressing the issue of the appropriate standard
of appellate review of a circuit court's determnation that a
prospective juror can be inpartial, the nmajority concludes that
the mani fest bias standard should be applied. Wile | agree with
the standard adopted by the mpjority, as it acknow edges a
circuit court's nore advantageous position for evaluating a voir
dire, | believe the mgjority errs in the application of the
standard in this case.

l.

163 An appellate court my overturn a circuit court's

determ nation of juror inpartiality only where a review of the

record shows that a juror's bias is "manifest." See State v.

Louis, 156 Ws. 2d 470, 478-79, 457 N W2d 484 (1990). I n
interpreting this |anguage, the majority adopts the test for
mani fest bias offered by the State. That test indicates that
mani fest bias will not exist where the record shows that a
prospective juror is a reasonable person who is sincerely willing

to put aside an opinion or prior know edge and that a reasonable
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person in the juror's position could set aside the opinion or
prior know edge.

164 Wiile | agree with the test adopted by the mgjority, |
disagree with the court's application of that test here. I n
reversing the circuit court, the nmgjority clains that the record
does not indicate that the <challenged juror in this case,
Met zler, was sincerely willing to put aside his potential bias
agai nst a defendant that does not testify. However, this is not
a case where the record indicates that a potential juror refused
to put aside a procedural bias. This is also not a case where
the circuit court ignored counsel's concern about a potential
juror. Rather, this is a case where, based on extensive
questioning, legal instruction, and first-hand assessnent of
Metzler's comments, the circuit court determned that the juror
was wWilling to put aside his bias.

165 In exer ci si ng appel | ate review over deci si ons
effectively requiring a credibility determnation of a
prospective juror, this court nust acknow edge that a cold record
cannot adequately convey indicia of sincerity. The reason for
this is sinple: you cannot talk sincerity, you conmunicate
sincerity. Appel late review of the record by and large is
limted to a review of the talk. The conmmunication available for
the circuit court to assess includes seeing the body | anguage,
hearing the inflection, experiencing the hesitancy, pauses, or
certainty of the statenent.

66 The record indicates that Metzler expressed doubts

about the defendant's notivations in failing to testify. In
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response, defense counsel and the circuit court instructed the
voir dire pool on the defendant's constitutional rights. The
circuit court then asked if Metzler was "wlling to set those
[ doubts] aside for the purpose of this case and follow the | aw?"
Metzler replied, "Well, | would certainly try to set it aside.”

67 After further questioning of another prospective juror,
the court advised that "[t]he thing you have to do is not use
t hat against the defendant. You have to decide the case on the
evidence as it comes out in the court room not things that
didn't happen. That's the point. Can you do did [sic] that?"
Met zI er responded, "Probably." When defense counsel asked the
court to renove Metzler from the jury pool, the court stated
"I mnot renoving M. Metzler. He said he could do that."

168 Based on this colloquy, and focusing particularly on
Metzler's use of the word "Probably,"” the majority determ nes
that Metzler maintained a manifest bias against the defendant.
In so doing, the majority violates its own test. The mpjority
enphasi zes that evaluating a prospective juror's sincerity is
best left to the circuit court and declares that there are no
magi cal words or "affirmative[] state[nents]" that a juror need
make to indicate inpartiality, and that there is no "definitive
test which draws the Iline between those answers which are

acceptabl e and those which are not Majority op at 19,
20 n.9. Yet, based on one word, "Probably," the majority
reverses the «circuit <court's first-hand evaluation of the

prospective juror's ability to judge the defendant inpartially.
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69 In reaching this conclusion, the magjority requires that
which it disclains—a definitive affirmative statenent indicating
that the potential juror is able and wlling to set aside any
bi as agai nst a defendant who does not testify. Yet, faced with a
daunting and l|egalistic question like, "Can you put aside all
bias,” | submt that the average voir dire participant wll
respond with a qualified affirmative instead of the unanbi guous
declaration that the majority seens to require.

70 The mmjority asserts that Metzler's response that he
"probably" could base his decision solely on the evidence |eaves
the court with an equivocation. The mgjority concludes that the
response is "insufficient to indicate a sincere wllingness to

set aside his or her bias. Majority op. at 19. Such a
conclusion is incorrect. Contrary to the majority's disconfort
wth Metzler's "probably,” no precedent of this court indicates
t hat "probably" is unacceptabl e equivocation.

171 Qur jurisprudence is replete with exanples in which we
rely on a standard of probability: we neke arrests, issue
warrants and commt individuals to nmental institutions upon a
show ng of probable cause; the opinion of an expert founded upon
a reasonable degree of probability is a sufficient basis upon
which to award mllions of dollars in conplex cases. Yet, the
majority disparages a juror's use of "probably," and on that
basis el evates its assessnent of a prospective juror's sincerity
above that of the circuit court.

72 In an attenpt to narrow the scope of its conclusion,

the majority makes its result dependent upon the Fifth Amendnent
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right against self-incrimnation, even going so far as to state
that "our decision in this case may have been different—given the
sanme record-had Metzler exhibited a bias which did not conflict
with such an essential constitutional right." Majority op. at
20. While | acknow edge the inportance of the Fifth Amendnent,
the majority's reliance upon it to justify its result in this
case appears to be an arbitrary exercise. It precludes circuit
courts fromeliciting any gui dance whatsoever from the majority
anal ysis which could serve to explain why the majority overrules
the circuit court's decision in this case.?!

173 The mgjority opinion l|eaves circuit ~courts and
appel late courts wth no guidance as they venture to guess what
this mgjority will deem sufficient in future cases. Conpoundi ng
this lack of direction is the severity of the consequences if
t hey guess incorrectly—feopardizing the finality of verdicts.

74 The circuit courts and appellate courts are left to
wonder if the word "probably" is sufficient. Initially,
di scussion in the majority opinion seens to suggest it would not
be sufficient. Yet, the opinion subsequently equivocates and

suggests it "may" be sufficient if there is no conflict wth

! The mjority confuses this point, alleging that the

dissents are internally inconsistent. The mpjority also
m stakenly equates a call for guidance with a request for a
bright-line rule. | espouse no bright-line "magic" words. Quite
to the contrary, | continue to strongly believe that the circuit
courts are best left to assess the sincerity of a prospective
juror. However, if the magjority is going to take the ill-advised

tactic of wusurping the <circuit <court's entirely acceptable
decision in this case, then the majority nust provide our courts
wi th some sort of guidance by which to exam ne future cases.
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"such a constitutional right." Courts will be left to wonder:
why should a Fifth Anmendnent constitutional right be elevated
above and considered nore essential than other constitutional
rights?

175 In holding the Fifth Arendnent up for special treatnent
in the voir dire analysis solely to justify the court's errant
conclusion, the majority opinion ignores the nore enconpassing
fundamental constitutional right with which this case really
deal s—the defendant's right to a fair trial. Because courts nust
act to preserve the defendant's constitutional right to a fair
trial, whether the alleged bias against the defendant is based on
personal attributes such as race or on legal attributes such as
the defendant's invocation of the Fifth Anmendnent, exaltation of
the Fifth Amendnent considerations over other aspects of the fair
trial constitutional guarantee appears, and is, arbitrary.

176 The majority also m ssteps when it concludes that it is
in a better position than is the circuit court to assess a
prospective juror's credibility and sincerity. W should reserve
i nposing our own view of the record to those cases where the
circuit court's interpretation has no support in the record or
where the circuit court ignores its duties. Accordingly, |
di ssent fromthe majority's conclusion that the circuit court as
a matter of |law erroneously exercised its discretion.

.
77 Additionally, | note that this court is again faced

with reversing a conviction based on State v. Ranos, 211 Ws. 2d

12, 564 N.wW2d 328 (1997). The court takes this action not
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because the defendant has denonstrated that the jury inpaneled in
his crimnal case was anything other than fair and inpartial, but
rat her because of Ranbs' ruling that the "trial court's failure

to dismss the challenged juror for cause effectively deprived

[the defendant] of the right to exercise all seven of his
statutorily granted perenptory challenges.™ Ranos, 211 Ws. 2d
at 24.

178 As the dissent in Ranbs succinctly noted, statutory

perenptory challenges exist not to allow defendants to randomy
shuffle a jury pool in their favor, but rather to ensure the
inpaneling of an inpartial jury as a conponent of our
constitutional guarantee of a fair trial. See Ranps, 211 Ws. 2d

at 33 (Crooks, J. dissenting)(citing Georgia v. MCollum 505

US 42, 57 (1992) and Ross v. Cklahoma, 487 U S. 81 (1988)).

When a defendant exercises a perenptory challenge to strike a
juror who should have been excused by the court for cause, the
defendant also acts to ensure that an unbiased trier of fact
consi ders the case.

179 However, under Ranps, even where the defendant has
failed to establish that a jury panel was anything other than
fair and inpartial, the defendant's conviction nust be reversed
if the defendant was forced to use a perenptory challenge to
excuse a juror who should have been excused for cause. See
Ranps, 211 Ws. 2d at 24-25. Such a result seens contrary to a

significant body of Wsconsin case |aw. See State v. Trayl or

170 Ws. 2d 393, 489 N W2d 626 (Ct. App. 1992); Bergman V.

Hendri ckson, 106 Ws. 434, 82 N.W 304 (1900); Pool v. M I waukee
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Mechanics' Ins. Co., 94 Ws. 447, 69 NW 65 (1896); Carthaus v.

State, 78 Ws. 560, 47 NW 629 (1891).

180 Al though Ranpbs is a recent decision of this court, its
rationale is no nore correct today than it was one year ago when
it was decided. Wiile | agree that the doctrine of stare decisis
deserves great weight in our jurisprudence, it seens incongruous
to refuse to reconsider the decision solely on stare decisis

grounds when, as noted above, Ranps itself disregarded a |line of

precedent spanning over a century in reaching its concl usion.
While | acknowl edge that it is currently controlling authority, |

continue to believe Ranbs was incorrectly decided.

81 | amauthorized to state that JANINE P. GESKE, J. joins

Part | of this opinion.



